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SU rab h | AI’O ra sector as a whole, most of its terms are drafted to

. . . manage the residential segment.
Senior Associate Director | Research

Surabhi.arora@colliers.com RERA has received applause from consumers but
scepticism from developers, it is perceived to be a

legislation biased towards the consumer. However,

Uttara Nilawar we believe that early adoption of the practices

Manager | Research mandated in the Act will bring developers significant
. . advantages. We base our view on the key

Uttara.nilawar@colliers.com implications that we see from the Act:

Demand should benefit from new
expectations created by the Act.
Indeed, sentiment among buyers
already appears to be turning more
positive. This is good for the market
in both the short and the long term.

Amit Oberoi
National Director | Knowledge Systems
Amit.oberoi@colliers.com

a an theGupply sfle, we expect a drop
in new project launches in the short
term. This is because our analysis

|l ndi abs Real Estate (R
Development) Act (RERA) is a leap
forward that will boost transparency, suggests that fewer projects will be
discipline, and accountability in the ready for registration as developers
property market. RERA has received will wait to see how the new norms
applause from consumers but scepticism pan outand how other projects fare.
from developers. However, it should
improve sentiment and drive demand, so
for developers early compliance with its

Currently, all major cities in India
have high unsold inventory, so lower
new project launches should ensure
equilibrium in demand in the

terms makes Se_nse- The ACt entails a residential sector. However, this may
near-term drop in new project launches as entail price rises in preferred and
fewer projects will be ready for registration; under- supplied mature markets,

whereas over-supplied markets

it will deter entry by smaller players due to should be less impacted.

higher holding costs; and it should make
joint development more popular. Over time, RERA should weed out speculators in the
Developers should prepare for the Indian property market and push it towards maturity. It

. . is important for developers to prepare for the changes
changes by hiring planning experts to promptly since the Act applies to existing as well as

ensure tlmel_y project _C_ompletlon. This will future projects. We believe improved project planning
sharpen their competitive edge and boost will help developers avoid delays and manage project
buyersdé trust. funds efficiently. It would be prudent to hire planning

professionals to take all steps to ensure timely project
The government d8ds move tthe i ntconopktior Blakingesgch preparatians earlyshould

Indian real estate market is a momentous initiative give devel opers an edge over
that should create a more organised real estate trust.

sector. Along with all the other steps taken to boost

the Indian economy in recent years (relaxation of We see RERA as a harbinger of transparency in the

Foreign Direct Investmentn or ms, t h e d i6 Ma k eIndian prdperty market, which will foster professionalism
initiative, the creation of 100 smart cities, the in the sector, ensure timely delivery and accountability,
introduction of Real Estate Investment Trusts and and provideringf ence protection to b
Infrastructure Investment Trusts, the approval of the Developers should take the opportunity to profit from

Goods and Serv i ¢ e s ,Ths Actshould introduce the higher demand that the Act should fuel by promptly
necessary regulation in the real estate sector. RERA adopting the practices that it mandates.

will tackle several issues faced by Indian buyers by
specifying regulations to ensure sale of a plot,
apartment or building in an efficient and transparent
manner. Although the Act applies to the real estate
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Real Estate
Sector 1 Current
Scenario

Over the past two years, the real estate sector,
especially the residential asset class, has been reeling
under pressure. This is the same asset class which
witnessed a golden era in the past decade. However,
currently, buyers are hesitating from buying despite the
fact that there is a shortage of about 29 million houses in
India. Buyers6sentiment in the last two years has been
at an all-time low primarily due to delay in delivery of
projects, quality-related issues, escalated prices, and
availability of limited recourse for a real estate consumer
in case of conflicts with the developer.

Real Estate Project Risk in its Life Cycle
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Currently, the recourse available for a real estate
consumer is limited to complaining to the grievance cell
of the development company, or escalating it to real
estate bodies such as the Confederation of Real Estate
Developers' Associations of India (CREDAI), National
Real Estate Development Council (NAREDCO) and the
National Association of Realtors; or further escalating it
to consumer and civil courts. However, data from the
National Consumer Cell indicates that Real Estate
complaints are miniscule in number. In June 2016, the
National Consumer Helpline received only 2%
complaints (out of a total of 7,174 complaints) for the real
estate sector. However, the value (in rupees) per
transaction is generally the highest in the real estate
sector. Most of these complaints pertain to delay in

delivery of the apartment/plot; and the delivered product
not being as promised at the time of booking in terms of
quality, specification and carpet area.

Sectoral distribution of Complaints for June
2016

m Electricity

m Real Estate

mNBFC's
DTH/Cable

® Insurance

m Automobiles

m Banking

m E-Commerce

mTelecom
Products
Other Sectors

Source - National Consumer Helpline

On the other hand, developers are also facing multiple
challenges due to the very nature of the long production
cycle of real estate. Starting from acquisition of land to
getting all the approvals to commence construction,
marketing the project, construction phase and finally
documentation to deliver the product to end users, a
project has at least a five to seven year cycle. It involves
numerous participants and stakeholders at every stage
of production and leads to delays in projects.

The residential real estate practice is unique, because
generally most consumers pay for the product in
advance. The developer then uses the money received
to produce the product. Ownership of the product is
transferred over a period of time. The entire process
entails that the consumers take significant risk which is
accentuated by the lack of transparency and norms
being skewed in favour of the developer.

It was long perceived that the rights of consumers are
compromised in the real estate sector. Thus, there have
been numerous demands that the Ministry of Housing &
Urban Poverty Alleviation introduce a regulator for the
real estate sector. This Act is thus envisaged to act as
an interface between the end-user and the developer. Its
aim is;

> To ensure the sale of properties in an efficient

and transparent manner

> Protect the interest of consumers in the real
estate sector, and

> Establish an Appellate Tribunal to adjudicate
disputes and hear appeals against the decisions
or orders of the Regulatory Authority.
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Real Estate Regulators across Asia Pacific

South Korea

< P

Table 1- International comparison — Implications of Real Estate Regulation

Source - Colliers International Australia, Hong Kong and Singapore research and other secondary sources

Implications of Real Estate Regulation HONG KONG SINGAPORE AUSTRALIA
Sale on the basis of Saleable/Net Area Vv
Emergence of professional developers Vv VvV VvV
Increased developer confidence and accountability Vv V V
Comprehensive information and guidelines regarding V V V
the project
Transparency and fairness in property sales Vv V V
strengthening buyer protection and confidence
Measured performance and evaluation standards U
Timely delivery of housing units by developers to V
avoid paying damages
Torrens system which registers land with a title U U V
Affordable prices to encourage local investors U ]
Escrow account U VvV
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Demand Supply
Dynamics - After
RERA

The Act has brought in various consumer friendly
provisions that are bound to increase demand in the real
estate market. There are certain consequences of RERA
that should increase transparency and help improve
overall confidence of the buyers. At the same time there
are a few provisions that will create teething issues
initially and cause a decrease in supply in the short term.

Safeguard 1 Mandatory Registration prior to
Project Sale & Advertising

The mandatory requirement to have all approvals in
place prior to commencement of sales will reduce the
risk of project delays due to uncertainty in getting the
initial approvals required to commence construction. All
projects with an area of more than 500 sq. mts or more
than eight apartments over all phases fall under the
ambit of this act. All project information has to be
updated on the Regulatory Authority website once the
developer receives a login and a password. Details of
the project should include the following:

U Registration details

U List of number and types of the apartments or
plots booked; to be updated each quarter

U List of received approvals and pending
approvals prior to receiving the commencement
certificate; to be updated each quarter

U Any other documents specified by the
Regulatory Authority

All this information is to be made available to the buyer
so that the buyer is also kept informed of the progress of
the proposed project.

IMPLICATIONS
Reduced Risk for the Consumer

The mandatory requirement to have all approvals in
place prior to commencement of sales will reduce the
risk of project delays due to uncertainty in getting the
initial approvals required to start construction. However,
many approvals can only be sought on commencement
or completion of the project construction (e.g. completion
certificate). There will not be any respite from delays on
account of these approvals.

Drop in New Project Launches for the Period in
Short term

Fewer projects may be ready for registration after
enactment of the Act as it does not allow developers to
make a sale before they get all required project
approvals. However, the approval process is expected to
shorten in the next few years as the government is
adopting an online mechanism. Thus, the drop is new
project launches should only continue for a short term.

Increased Entry Barrier

The mandatory requirement to have all approvals in
place prior to sales should increase holding costs for the
project. This will increase the threshold to entry into the
real estate industry; and will adversely impact smaller
enterprises. Developers may face liquidity issues as
banks, financial institutions and funds would prefer to
enter into the project once it is registered with the
authority. Smaller enterprises may find it difficult to
venture into the market due to liquidity issues.

More Joint Development Projects

To reduce holding costs, we anticipate that joint
development (i.e. an agreement to develop between
landlord and developer) will be a preferred mode of
development; rather than outright land purchase.

COLLIERS VIEW

The intention of this provision in the Act is to reduce
approval risk for the consumer, which is a prime cause of
project delay. The intention is laudable; however, the Act
does not cover the approval process under its ambit.
Numerous stakeholders have called for a single window
clearance for all approvals. However, a look at the
approval process in other Asian countries and even the
USA reveals that the time required for approvals in these
countries is far less than in India, in spite of them also
having multiple agencies providing project approvals.
The key problem is the lack of clarity of norms,
transparency and accountability in the approval process
which needs to be addressed in India. Internationally, the
time taken for getting approvals is three to nine months.
We suggest that the Act should also address the process
of getting all the approvals to commence a development
project and set a maximum timeline (three to nine
months) to get all necessary approvals. By addressing
this issue, the holding cost of land can be reduced, and
this benefit can then be passed on to the consumer in
terms of lower prices.
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Table 2- International comparision — Applicable

Country

authority and their functions

Applicable

Authority

Functions

Australian Administering
Prudential banks that
Regulatory finance
Authority residential stock
DUBAI Dubai Lands Regulation of
Department real estate
licensing and
activities

HONG KONG Development Urban Planning,
Bureau, Town Housing and
Planning Board, Real Estate
Buildings development
Department control
Estate Agents Licensing of
Authority Estate Agents
and Developers
SINGAPORE Housing Plan and
Development develop housing
Board estates, along
with
commercial,
recreational and
social amenities
USA US Department = Governance of
of Housing and | residential
Urban development to
Development safeguard
consumer
interest
National Provision and
Association of development of
Housing and affordable
Redevelopment = housing
Officials
PHILIPPINES Housing and Regulation of
Land Use Housing, Land
Regulatory Development
Board and
Homeowners
Association
AUSTRALIA Australian Regulation of
Securities & developers and
Investments real estate
Commission agents as a
registered
business entity
Australian Monitoring real

Taxation Office

estate dealings
with foreign
investors

Source - Colliers International Australia, Hong Kong and
Singapore research and other secondary sources

Safeguard 2 Requirement to keep 70% of the
Project Proceeds in an Escrow Account

Since builders or developers sometimes divert funds
from one project to another, the new regulation dictates
that for every project the developer needs to have an
escrow account. The Act requires developers to deposit
70% of the amount realised from buyers in this account
to cover land and construction costs. To cover cost of
the project, the developer is entitled to withdraw amounts
that are in proportion to the percentage of completion of
the project. The withdrawal has to be certified by an
engineer, an architect, and chartered accountant in
practice. The account has to be audited by a practising
chartered accountant within six months of the end of
each financial year.

IMPLICATIONS
Improved Buyer Confidence

This step will remove a common perception amongst
buyers that the money they pay for a project is siphoned
away for other purposes, thus improving buyersé
confidence.

Restricted supply

The compulsory deposit of 70% will block the free cash
available for new development and may result in
reduced inventories going forward.

Increased availability of funds

Organised sectors such as banks and financial
institutions are more likely to invest in ring-fenced
projects.

COLLIERS VIEW

The Act proposes that money received from buyers
should be ring-fenced (i.e. used primarily for the purpose
for which it was collected). Countries such as Hong Kong
and the USA (only for large projects) adopt a similar
system. Similar norms are seen in the banking industry,
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where banks need to keep 23% of cash reserves under
the Statutory Liquidity Requirement (SLR) and 7% with
the Reserve Bank of India (RBI) under the Cash Reserve
Ratio (CRR) to protect investors' interests. Opponents of
such a mechanism argue that this is interference in
business operations; and that industry should work on
the principle of self-regulation.

We agree with the principle that businesses should be
self-regulating. However, strict penalties should be
imposed for delays caused due to omissions or
commissions of the promoters. Clear guidelines should
be laid down regarding the amount of financial penalty;
and this should be strictly implemented.

Table 3 - International comparison on delay in
project delivery and creation of Project/Escrow
account mandate

Mandatory
Delay in requirement to
Country Project keep
Delivery Project/Escrow
account
HONG KONG Rarely No
SINGAPORE Rarely Yes
USA Rarely Yes, for large
residential
projects
JAPAN Rarely No
AUSTRALIA Rarely (1-2 No
months)
INDONESIA Rarely (2-3 No
months)
MEXICO Rarely No

Source - Colliers International Australia, Hong Kong and
Singapore research and other secondary sources

Safeguard 3 Provision for Lapse and
Revocation of Registration in case of Default

The Act also has a provision regarding relapse and
revocation registration of a project or the developer. The
Real Estate Regulatory Authority will either consult the
appropriate government to take any action or the
development work of the project will be taken up by a
competent authority. In case a payment is made by the
buyer, he or she is entitled to ask for a refund and
interest in accordance with the provisions in the Act.

IMPLICATIONS
Uncertaintyon refund due to t

inability to pay back

Recently, the Supreme Court directed a few developers
to deposit a certain amount as they had failed to hand
over apartments that were originally scheduled to be
delivered years ago. Similarly, The National Consumer
Disputes Redressal Commission (NCDRC) has also
asked developers to refund money with interest to
buyers who had filed a case against developers.
However, despite the legal obligation several developers
expressed their inability to refund money to the home
buyers.

Australia has set a clear mandate to combat such a
situation throughits 6 Su n s et TGd sanset dauseg
dictates that when buyers opt for properties that have not
been built yet, either the buyer or the seller is allowed to
rescind the sale if the property is not completed at a
stipulated time. Developers have to express the same in
writing 28 days prior to the sunset date and specify
detailed reasons regarding the cause of delay and the
reason they wish to rescind. If the buyer is not in
agreement with the rescission, the matter is resolved via
court order.

Increased risk for the buyer on revocation of the
registration

On revocation of the registration, the project needs to be
developed by the authority, which itself raises a question
whether the authority has capability to safeguard
interests of the buyer in terms of timelines and quality of
construction.

COLLIERS VIEW

Specifics are lacking in the mentioned clause. For
example, the Act does not specify which government
authority will undertake the remaining construction. Also,
it is not known what recourse is available to the buyer if
this authority is unable to or not capable of building as
per the agreed specifications of the project (especially
within the promised price). It is silent on the rights of the
banks, NBFCs or private equity funds that may have
funded the project.

The options available in case of revocation of license are
the development of the remaining project b y
associations; bidding out completion of the remaining
project to a competent agency (private or government) in
lieu of remaining payment; or completion of the project
by a competent government authority.
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Safeguard 4 Real Estate Agent in the Ambit of
Regulatory Act

The Act requires registration of the real estate agent for
selling a project. The registration will be granted by the
authority on payment of the prescribed fee and for a
limited time period. The duties and functions of a real
estate agent are also defined in the Act such as
maintaining account books, records, facilitation of all the
documents amongst others. The real estate agent is also
liable to pay a penalty of ten thousand rupees for every
day during which such a default is continuing. The
penalty amount can cumulatively extend up to 5% of the
cost of the project.

IMPLICATIONS

Increased Professionalism

Rogue agents and incomplete projects have added to
the woes of homebuyers all over the world. Some
countries have successfully implemented regulations
and registration of agents and their projects. For
example, Real Estate Agents Act in Hong Kong, under
the Estate Agents Ordinance (EAO) lays out regulations
on the following:

U Licensing of estate agents and registration of
salespersons

U Their codes of practice, ethics and conduct,
appropriate advertisement practices

U0 A g e nhark é&ccounts and their audit

U Complaints and inspections or required
disciplinary action and penalties.

Table 4 - International comparisons on licensing of
real estate agents

Countries Act

Real Estate and Business Agents
Act 1978 1 Western Australia
Agents Act 2003 i Australian
Capital Territory

Agents Licensing Act i Northern
Territory

Land Agents Acti South Australia
Estate Agents Act 1980 (and
Regulations) - Victoria

Property Agents & Land
Transactions Act & Regulations
2005 - Tasmania

I Property, Stock and Business
Agents Act & Regulations 2002 i
New South Wales

Estate Agents Act

Housing Developers (Control and
Licensing) Act

AUSTRALIA

= == = = =

= =

HONG KONG

I Estate Agents Ordinance (EAO)
f Real Estate Agents Act
i Estate Agents Authority (EAA)

SINGAPORE

Source i Colliers International Australia, Hong Kong and
Singapore research

This should remove fly-by-night real estate operators;
and add more credibility to the real estate brokerage
profession.

COLLIERS VIEW

As a further step, the government and industry should
work together to set up courses and informative
seminars for real estate professionals. For example,
Real Estate Management Institute (REMI), in
collaboration with CREDAI, Maharashtra Chapter has
recently introduced a three week certificate course for
real estate brokers. In the coming years; a real estate
degree should be a prerequisite for registration with the
Regulatory Authority. The real estate industry
associations should encourage best practices and set
high ethical standards for their members to follow.

Safeguard 5 Sale on Carpet Area Basis

Table 5 - International comparisons on a standard
way of measuring area

Country Standard way of
measuring area
HONG KONG Yes
SINGAPORE Yes
USA Yes
JAPAN Yes
AUSTRALIA Yes
INDONESIA Yes (BOMA)
MEXICO Yes (BOMA)
RUSSIA Yes
BRAZIL No
UAE No

Source i Colliers International
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Safeguard 6 Responsibility on Structural
Default

The registration and document submission process also
includes submission of structural designs that are
approved by the competent authority. The Act requires
that the responsibility of the developer for structural
defects should continue even after execution of the
deed. Any structural defect can be brought to the notice
of the developer within five years and the developer is
required to rectify such defects within thirty days. The
buyer will receive appropriate compensation if the defect
is not rectified within stipulated time.

IMPLICATIONS
Increased Accountability

The liability of developers has been increased in terms of
structural defects and poor quality construction providing
some relief to the building owners.

COLLIERS VIEW

Although developers éccountability has increased with
this clause,itis st i | | de p e nvidiknce. Oro n
several occasions, structural defects go unnoticed until
there is an accident or there are any other visible effects.
State government guidelines should incorporate
appointment of an appropriate authority for inspection
purposes prior to possession and occupation of the
owner.

Safeguard 7 Penalties

The Act defines punishments for non-registration,
providing false information, contravention of a provision
of the Act, intentional failure to comply with the orders of
the authority by developers or buyers. It also states that
when an offence has been committed by a company,
every person who, at the time when the offence was
committed, was in charge of, or was responsible to the
company for the conduct of, the business of the
company, as well as the company, shall be deemed
responsible for the offence and shall be liable to a
punishment accordingly. For the purpose of adjudging
obligations of developers regarding the veracity of the
advertisement or prospectus, adherence to approved
plans and project specifications and return of the amount
and compensation in case the developer fails to
complete or give possession of the project are
mandated. The authority shall appoint any officer not
below the rank of Joint Secretary to the state
government to be the adjudicating officer.

COLLIERS VIEW

The Act ensures stringent provision against developers
in case of non-compliance, contraventions or
infringements of the provisions under the Act. The
establishment of an appellate tribunal will also help in
speedy resolution of disputes. Depending on the offence,

the maximum penalty is 5% to 20% of the project cost or
uptot hr e e impeisommerd or both. There is no
minimum penalty set for any default made by the
developer or the buyer. The act should provide
mandatory penalties in case of various offences.

Table 6 — Defined offence and punishments for the
same

Offence Punishment

Non Registration
under section 3

Penalty up to 10% of the project
cost or 3 years imprisonment

Contravention of
Section 4

Penalty up to 5% of the total
estimated project cost

Contravention of
any other
provisions of Act
besides 3 & 4

Penalty up to 5% of the total
estimated project cost

Contravention of Penalty of ten thousand rupees for

wPipysiops yirgler  every day during which the default
Section 9 & 10 continues, may extend up to 5% of
and Non the project cost

Registration by
Real Estate Agent

Wilful failure to
comply with order
of Authority by
Allottee

Up to 5% of the cost of the project

Wilful failure to Up to 10% of the project cost or 1

comply with year imprisonment as determined
orders of by the Appellate Tribunal
Appellate Tribunal

by Allottee

Source i Colliers International

Strategies for developers

In accordance with RERA, the developers also have to
register their existing projects with the Regulatory
Authority. This is likely further to increase their
ambivalence towards the Act. However, in our opinion it
is advisable for developers to accept the real estate
regulation process as in the long run this should prove
very advantageous for them. Indeed, we think that early
compliance with the new regime should provide
developers an edge over their competitors and help
generate trust among the buyers.

Based on our analysis, better project planning will help
developers to avoid any delays and manage project
funds efficiently. A prudent approach would be to hire
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project planning professionals who could draw up a
comprehensive project plan to ensure timely completion approach.
and delivery. The project plan should also factor in

demonstrates a directionally mature and optimistic

required expenses during each phase of the project. We see RERA as a harbinger of transparency, which will

Several courts have recently ruled against certain

increase professionalism in the sector, ensure timely

developers and directed them to refund money to the delivery and accountability, and provide ring fence

buyers who have not received possession of their
homes. On a similar note, the Act has also laid out

protection to

buyersé
opportunity to harness the increased demand by

money.

penalties for project delays. To avoid any penalties or adopting the practices dictated by the Act as early as

refunds, investing in a project planning professional possible.
should prove to be a judicious move for any developer.

Delays in government approvals can often be one of the

prime reasons for project delays. Hence, developers

should endeavor to obtain all necessary approvals on

time from their end. They should ensure submission of

documents like occupancy certificates, commencement

certificates, completion certificates and environmental

clearances (if any) to the Regulatory Authority on time.

The government is |l ooking to move towards
Window Clearance Sy st e mdé and dadiessr al ot her
(CREDAI, NAREDCO) are advocating the same. For

example, in Maharashtra, Brihan Mumbai Municipal

Corporation (BMC) has recently brought down the

number of approvals required by builders to start

construction from 119 to 58. The Haryana Urban

Development Authority is also providing a single window

service in all the Estate offices. The advent of RERA and

t

he

increased accountability from the developersbod
reinforce this process and might make 06Singl e

ClearanceSy st em6 a reality soon.

Currently, certain developers maintain project
information on their websites or create a separate
website for each of their projects. It includes information
regarding project location, floor plans, rate of sale,
amenities available and other project specifications.
Similarly, developers can provide this information to the
Regulatory Authority as well as maintain a more detailed
online information database about the project. Several
projects remain incomplete today and have experienced
delays in possession. Adoption of RERA norms should
bring developers closer to completion of their delayed
projects.

Conclusion

The Real Estate Regulation and Development Act, 2016,
envisages significant changes to the way in which the
real estate sector operates in India. The Act aims at
greater accountability, disclosure norms, investor
protection and e-governance. It should also facilitate
transparent and efficient working in the real estate sector
by enforcing fair practices and accountability norms and
fast-tracking dispute resolution. The Act directionally sets
the groundwork for the next round of transformation in
the Indian real estate sector. The policy framework

6Singl e
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